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Petticolas v. City op Richmond.* 
Supreme Court of Appeals : At Richmond. 
December 16, 1897. 
Absent, Riely and Cardwell, JJ. 

1. Joint Trespass — Judgment against one of the trespassers. A judgment against 
one of several joint trespassers, whether satisfied or not, is a bar to any action 
against the co-trespassers. 

Error to a judgment of the Law and Equity Court of the city of 
Richmond, rendered June 22, 1895, in an action of trespass on the 
case, wherein the plaintiff in error was the plaintiff, and the defendant 
in error was the defendant. Affirmed. 

The plaintiff was the owner of a lot abutting on Eighth street in 
the city of Richmond which was damaged by the caving in or crack- 
ing of the land in consequence of insufficiently supporting a tunnel 
constructed under said street by the Richmond & Chesapeake Rail- 
road Company. The declaration alleged the digging of the tunnel 
under the street under the authority of the city, and charged that it 
became and was the duty of the city to superintend and inspect the 
construction of the tunnel, and to require of the railroad company due 
and proper care in the construction of the tunnel and in providing 
proper support for the superincumbent earth, and averred that the 
city had neglected its duty in that behalf, and had carelessly and 
negligently superintended and inspected the construction of the tunnel, 
and carelessly and negligently permitted the railroad company to con- 
struct the tunnel under the street along and opposite the land of the 
plaintiff without using due and proper care and caution to provide 
proper supports to sustain the superincumbent earth, in consequence 
whereof the earth in and along Eighth street near the point where the 
plaintiff's land abutted on said street fell in and sank about six feet, 
causing the plaintiff's land to sink about one foot and the dwelling 
house of the plaintiff on said land to become unsettled and thrown 
out of plumb, and the walls thereof cracked and injured. 

The defendant pleaded the general issue and the statute of limita- 
tions, and also filed a special plea. The special plea was in the follow- 
ing words and figures: 

"And for a further plea as to the breaking and entering the said close in 

* Reported by M. P. Burks, State Reporter. 
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which, &c, and the treading down, trampling upon, digging into, removing and 
carrying away the said earth, dirt, gravel, stone, grass and herbage, as in the 
declaration in this case is supposed to have done, the said defendant says that 
before the institution of this case, to-wit : on the 7th day of July, 1892, at the 
Circuit Court of the city of Richmond, the plaintiff recovered, by the judgment 
and consideration of the said court, in a certain action of trespass on the case 
against the Richmond & Chesapeake Railroad Company, being the company men- 
tioned in the declaration in this cause, the sum of five hundred and sixty-three 
dollars and thirty-three cents and costs — that on said judgment the said plaintiff 
had issued from the said Court, before the institution of this cause, two writs 
of fieri facias, one on a certain day, to-wit: on the 28th day of July, 1892, and 
the other on a certain other day, to-wit: on the first day of February, 1893, 
and that the trespasses and premises mentioned in the declaration in this case, 
and supposed to have been committed under the supervision or direction of the 
said city of Richmond, or by the said city of Richmond, by and through its 
agents, or employees, are the same trespasses and premises with the trespasses 
and premises in the said action of the said plaintiff against the said company, 
and for which the said plaintiffs had recovered judgment as aforesaid and on 
which they had issued the two writs of fieri facias as aforesaid and no other tres- 
passes or premises. 

"And this the said defendant is ready to verify." 

The plaintiff objected to the filing of this plea, but the objection 
was overruled and he excepted. He then demurred but the demurrer 
was overruled. Thereupon he replied that the writs of fieri facias 
mentioned in the plea had been returned " no effects." To this repli- 
cation the defendant demurred. The court sustained the demurrer 
and entered judgment for the defendant, and the plaintiff applied for 
and obtained this writ of error. 

Pollard & Sands, for the plaintiff in error. 

C. V. Meredith, for the defendant in error. 

Buchanan, J., delivered the opinion of the court. 

The only question to be decided in this writ of error is whether the 
plea filed by the defendant that the plaintiff had theretofore recovered 
a judgment against a co-trespasser for the same trespass or cause of 
action was sufficient without averring that the judgment had been 
satisfied. 

It is impossible to hold that such an averment was necessary without 
overruling the case of Wilkes v. Jackson, 2 Hen. & Munf. 355, and 
disregarding the common law doctrine upon the subject as understood 
in England as well as in this State. 

It is insisted that the decision in Wilkes v. Jackson is in conflict 
with the great weight of American authority and wrong in principle, 
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and that it was decided without much consideration. It is true, that 
most of the decisions of the courts of this country which have passed 
upon the question, including the Supreme Court of the United States, 
are in conflict with that decision. There is no foundation, however, 
in our judgment, for the suggestion that the case was not much con- 
sidered, and that the case of Ammonett v. Harris, 1 Hen. & Munf. 
488, to which it refers as settling the principle governing both cases, 
does not sustain it. 

These cases were decided by the same judges, with one exception 
in each case, and within six months of each other. Both cases were 
argued by very able counsel. In the earlier case most, if not all, the 
English authorities were cited and commented on. In each case all of 
the judges delivered opinions, which, when the two cases are considered 
together, show that the question of the right of a plaintiff to recover 
more than one judgment for a joint trespass, whether his action be 
joint or several, was examined with much care and learning, and the 
conclusion reached that only one final judgment could be rendered in 
a joint action, although there were several verdicts, and that a judg- 
ment against one trespasser may be pleaded in bar to an action 
brought against another for the same trespass, although there was no 
averment in the plea that the judgment had been satisfied. 

If the conclusions reached in those cases were erroneous, it was not 
because the judges (distinguished alike for ability and fidelity) did 
not give the questions involved proper consideration, but because they 
fell into the same error, if it be error, that Baron Comyns, Baron Park 
and other great English common law judges and lawyers fell into when 
they declared that such was the common law rule, and which the 
courts and judges of England are still laboring under, for we find that 
the Court of Exchequer in 1872, in the case of Brinsmead v. Harrison, 
7 C. P. (L. R.) 547, decided the precise question involved in Wilkes 
v. Jackson the same way. In that case, Kelly, C. B., after citing 
Brown v. Wooton, Yelv. 67 (cited and relied on in Ammonett v. Tur- 
pin and Wilkes v. Jackson), said: " This appears to me to be satisfac- 
tory and binding authority, and the more so because I find that one 
hundred and fifty years afterwards it is quoted in a book of the highest 
authority, viz. , Comyns' Digest, which alone would make it a satisfac- 
tory guide for us on the present occasion. But it does not stop there, 
for I find that Brown v. Wootton, and all the older cases are referred 
to in King v. Hoare, 13 M. & W. 494, where the question was fully 
and elaborately considered in the Court of Exchequer and a judgment 
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pronounced by one of the most learned judges that ever sat in West- 
minster Hall. It is unnecessary to go through the enlightened reason- 
ing of that very learned person, suffice it to say that he deals with the 

whole law upon the subject There being then this series of 

authorities, satisfactory of themselves, and having the sanction and 
approval of Chief Baron Comyns and Lord Wensleydale, notwith- 
standing the respect we entertain for the opinions and decisions of the 
American courts, where a different view of the law seems to be enter- 
tained, I think we are bound to follow those of our own courts, and to 
hold that, upon principle as well as upon authority, this plea is a good 
answer to the action; and consequently the defendant is entitled to 
judgment." 

We have neither tne right nor the inclination to overrule the 
decision in the case of Wilkes v. Jackson. It was decided nearly a 
century ago. It is in accord with the common law doctrine upon the 
subject as understood and administered in the English courts before 
and since that decision was made. It has been referred to with ap- 
proval in our own courts ( Wells v. Jackson, 3 Munf. 459 and Brown's 
Adm'r v. Johnson, 13 Gratt. at page 665) and seems to have met with 
the approval of the bar and the legislature, as no effort, so far as we 
know, has ever been made to change the law as laid down in that case, 
although the legislature has made changes in a like rule of the com- 
mon law that a judgment recovered against one joint obligor was a bar 
to an action against another, on the same contract. 

There is no error in the judgment complained of, and it must be 
affirmed. Affirmed. 

NOTE.— See 4 Minor's Inst. (3d ed. ) 969, where the authorities on both sides 
are collected. The reason upon which the principle announced in the foregoing 
decision is based, is thus well stated in the brief of the appellee's counsel: "Let 
the case be supposed in which there are five joint tort-feasors. The injured per- 
son brings an action against one, and recovers a judgment for $500 ; then against 
another, and upon the same testimony, but either because of the more liberal 
spirit of the jury, or because of some accidental detail that sometimes turns the 
current of a jury trial, he obtains a verdict for $1,000. In a suit against the 
third, he obtains a verdict for $1,500; against the fourth, a verdict for $2,000, and 
against the fifth for $2,500. We respectfully ask should such a possibility be 
allowed to exist in the law? Is it not wise to hold that that which was uncertain, 
having been reduced in rem judicatam and to a certainty, takes away the action 
against the others? . . . If the first verdict is not to be the true measure of 
the plaintiff's damages, to what respect is a verdict of a jury and a judgment of 
a court entitled in a matter of that kind ? The plaintiff has had his day in court, 
and the tribunal which he selected has ascertained and finally determined the 
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measure of his damages. A subsequent suit would be really a re-opening of a 
question which should be held res judicata. . . ." 

It may be observed that while a similar principle was applicable at common 
law, to joint contracts — a judgment against one joint contractor operating as a 
merger, and barring any action against the rest (Bearfey v. Sims, 81 Va. 644), it 
is now provided by statute that in an action against two or more defendants, a dis- 
continuance as to any defendant shall not operate as a bar to any subsequent action 
against him for the same cause. Va. Code, sec. 3396; Cahoon v. McOulloch, 92 
Va. 177. See also, Va. Code, sec. 3212. Indeed, the language of this section is 
as applicable to actions of tort as to actions on contract — the language being, 
"where in any action against two or more defendants," etc. So that in the prin- 
cipal case, if it had appeared that the city of Richmond had been united as 
defendant in the first action, and the action had been discontinued as to it, the 
subsequent action might still have been maintained. 

In such subsequent action, the same difficulties would have arisen as are sug- 
gested by appellee's counsel as a reason why the judgment in the first action 
should merge all subsequent actions. May it not be that the statutory provision 
quoted, indicates a change in legislative policy, as to the doctrine of merger, as 
well in actions of tort as of contract ? 



Norfolk & Western Railroad Co. v. Hotjchins' Adm'r.* 

Supreme Court of Appeals : At Richmond. 

December 2, 1897. 

1. Master and Servant — Assignable duties — Gradation in service — Railroads — 
Fellow-servants — Conductor and brakeman. — Duties devolved by law upon the 
master are not 'assignable, and for a breach of such duties, or the negligent per- 
formance thereof, either by the master or his agent, the company is liable. The 
liability of the master, however, does not depend on mere gradation in 
employment, but rather upon whether the servant through whose negligence 
the injury was inflicted was, at the time, discharging a duty devolved by law 
upon his principal. In the moving of trains it is essential that some one of 
the crew of each train shall be selected as a leader, boss, or conductor to 
direct the execution of the work, but all engaged on the train are operatives 
in a common employment, under the same master from whom they derive 
their authority and compensation, and are fellow-servants. The mere supe- 
riority of the conductor in moving his train does not elevate him to the posi- 
tion of principal or vice-principal, and hence if a brakeman is injured 
through the negligence of his conductor in failing to obey the rules of the 
master for running his train, the master is not liable. 

Argued at Wytheville. Decided at Richmond. 

Error to a judgment of the Circuit Court of Giles county rendered 

* Reported by M. P. Barkis, State Reporter. 



